§248.123

to rehabilitation and energy improve-
ments. For purposes of comparison to
the gross rents used in determining the
Federal cost limit, project operating
expenses shall include the cost of utili-
ties paid by the residents.

(f) Debt service. For purposes of this
section, the amount of debt service for
an acquisition loan will be estimated
based on the maximum loan to which
the purchaser is entitled under
§241.1067 of this chapter. The debt serv-
ice on any rehabilitation loan will be
estimated using costs derived from the
appraisals conducted under §248.111,
taking into account any funds provided
for rehabilitation by State or local
governments and assuming market
rate interest rates.

§248.123 Determination of
cost limit.

(a) Initial determination. For each eli-
gible low income housing project ap-
praised under §248.111, the Commis-
sioner shall determine whether the ag-
gregate preservation rents for the
project exceed the amount determined
by multiplying the number of dwelling
units in the project, according to ap-
propriate unit sizes, by 120 percent of
the section 8 existing fair market rent
for the appropriate unit sizes.

(b) Relevant local markets. If either
the extension or transfer preservation
rent for a project exceeds the amount
determined under paragraph (a) of this
section, the Commissioner shall deter-
mine whether such extension or trans-
fer preservation rent exceeds the
amount determined by multiplying the
number of units in the project, accord-
ing to the appropriate unit sizes, by 120
percent of the prevailing rents in the
local market area. The relevant local
market, and the prevailing rents in
such relevant local market, shall be de-
termined on the basis of the appraisal
conducted by the appraiser selected by
the Commissioner pursuant to §248.111
and any other information that the
Commissioner determines is appro-
priate. If there are no comparables in
the relevant local market and it is not
otherwise possible to determine pre-
vailing rents in that area, the section 8
existing fair market rent shall be the
sole measure for determining the Fed-
eral cost limit.
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(c) Effect. The extension or transfer
preservation rent for an eligible low in-
come housing project appraised under
§248.111 shall be considered to exceed
the Federal cost limit only if the ex-
tension or transfer preservation rent
exceeds the amount determined under
paragraphs (a) and (b) of this section.

§248.127 Limitations on action pursu-
ant to Federal cost limit.

(a) Retention of the project. With re-
spect to owners who seek to retain the
project, the owner may file a plan of
action to receive incentives under
§248.153, except that if the extension
preservation rent exceeds the Federal
cost limit, the amount of the incen-
tives may not exceed an amount that
can be supported by a projected income
stream equal to the Federal cost limit.

(b) Transfer of the project. With re-
spect to owners who seek to transfer
the project—

(1) If the transfer preservation rent
does not exceed the Federal cost limit,
or if the transfer preservation rent ex-
ceeds the Federal cost limit and the
owner is willing to transfer the project
at a price which will result in project
rents that, on an aggregate level, do
not exceed the Federal cost limit, the
owner may file a second notice of in-
tent indicating an intention to transfer
the project under §248.157; or

(2) If the transfer preservation rent
exceeds the Federal cost limit, the
owner may file a second notice of in-
tent to transfer the project under
§248.161 or, if no bona fide offers are re-
ceived, to prepay the mortgage or ter-
minate the mortgage insurance.

§248.131 Information from the Com-

missioner.
(a) Information to owners terminating
affordability restrictions. Within six

months after receipt of a notice of in-
tent to terminate the low income af-
fordability restrictions under §248.141,
the Commissioner shall provide the
owner with a description of the criteria
for such termination and with informa-
tion that the owner needs to prepare a
plan of action. This shall include infor-
mation concerning the standards under
§248.141 regarding the approval of a
plan of action and a list of the Federal
incentives authorized under §248.153
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and available to those projects for
which a plan of action involving termi-
nation of low income affordability re-
strictions, through prepayment of the
mortgage or termination of the mort-
gage insurance contract, would not be
approvable. The Commissioner shall
also provide the owner with any other
relevant information which the Com-
missioner may possess.

(b) Information to owners extending af-
fordability restrictions. Within nine
months of receipt of a notice of intent
to extend the low income affordability
restrictions under §248.153 or to trans-
fer the project under §248.157, the Com-
missioner shall provide the owner who
submitted the notice with—

(1) A statement of the preservation
values of the project as determined
under §248.111;

(2) A statement of the aggregate
preservation rents for the project as
calculated under §248.121;

(3) A statement of the applicable
Federal cost limit for the market area
(or relevant local market, if applicable)
in which the project is located, and an
explanation of the limitations under
§248.127 on the amount of assistance
the Commissioner may provide based
on such cost limits;

(4) A statement of whether either of
the aggregate preservation rents ex-
ceeds the Federal cost limit; and

(5) A direction to file a plan of action
and the information necessary to file a
plan of action; or

(6) A direction to submit a second no-
tice of intent under §248.133.

(c) Information to tenants and State or
local governments. The Commissioner
shall provide any information provided
to the owner under paragraphs (a) and
(b) of this section to the tenant rep-
resentative, if any, known to the Com-
missioner, and shall post a notice in
each affected building informing ten-
ants of the name(s), address(es), and
telephone number(s) of the tenant rep-
resentative(s) and appropriate per-
sonnel in the local HUD field office,
from whom they may obtain this infor-
mation. The Commissioner shall also
provide this information to that officer
of State or local government to whom
the owner submitted a notice of intent
pursuant to §248.105(c). The Commis-
sioner shall include in the information

§248.135

packet made available to the tenants
any other information relating to their
rights and opportunities, including—

(1) The potential opportunity of the
tenants to become priority purchasers
under §§248.157 and 248.161; and

(2) The potential opportunity of resi-
dent homeownership under §§248.173 or
248.175.

§248.133 Second notice of intent.

(a) Filing. A second notice of intent
must be filed by all owners who, after
receiving the information provided by
the Commissioner in §248.131, elect to
transfer the project under §§248.157 or
248.161.

(b) Timeliness. A second notice of in-
tent must be submitted not later than
30 days after receipt of the information
provided by the Commissioner under
§248.131. If an owner who is required to
submit a second notice of intent fails
to do so within this time period, the
original notice of intent submitted
under §248.105 shall be void and ineffec-
tive for purposes of subpart B of this
part.

(c) Filing with the State or local govern-
ment and tenants. The owner simulta-
neously shall file the second notice of
intent with that officer of State and
local government to whom the owner
submitted a notice of intent under
§248.105(c) and with the mortgagee. In
addition, the owner shall deliver a copy
of the second notice of intent to each
tenant representative known to the
owner, and if none is known, then to
each occupied unit in the project.

§248.135

(a) Submission. An owner seeking to
terminate the low income affordability
restrictions through prepayment of the
mortgage or voluntary termination
under §248.141, or to extend the low in-
come affordability restrictions on the
project under §248.153, shall submit a
plan of action to the Commissioner in
the form and manner prescribed in
paragraph (d) or (e) of this section re-
spectively, within 6 months after re-
ceipt of the information from the Com-
missioner under §248.131.

(b) Joint Submission. An owner and
purchaser seeking a transfer of the
project under §§248.157 or 248.161 shall
jointly submit a plan of action to the

Plans of action.
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